Congress of the United States
MWashington, DE 20515

November 6, 2023

Chiquita Brooks-LaSure

Administrator

Centers for Medicare & Medicaid Services
7500 Security Boulevard

Baltimore, MD 1244

Dear Administrator Brooks-LaSure,

We write offering our comments in strong support of strengthening and finalizing the Minimum
Staffing Standards for Long-Term Care (LTC) Facilities and Medicaid Institutional Payment
Transparency Reporting proposed rule. Strong staffing standards are not only critical to ensuring
resident safety and the delivery of quality care, but they are also vital to supporting an often
overworked and under-resourced workforce seeking to care for their patients with dignity.

A recent poll found the majority of U.S. adults are reluctant to admit a relative to a nursing
home, giving nursing homes an overall quality grade of D+." Families’ top concern is nursing
quality (70%), demonstrating strong public desire for strong safe staffing standards.” Yet,
nursing homes remain a vital component of our health care system for families seeking long-term
care for their loved ones.

To ensure resident health and safety, it is incumbent on CMS to strengthen the final rule by: 1)
implementing phased in minimum staffing requirements that include a total minimum staffing
level of at least 4.2 hours per resident per day (HPRD), 2.8 HPRD of certified nurse aide and
assistant (CNA) care, and 1.4 HPRD of licensed nursing care, a minimum of which must be
fulfilled by 0.75 HPRD of registered nurse (RN) care; 2) adopting timestamped staffing data
reporting requirements to ensure oversight of a 24/7 onsite RN staffing requirement; and 3)
expanding reporting requirements to provide taxpayer accountability and transparency on all
spending on compensation for nursing staff.

1. We strongly urge CMS to strengthen the proposed minimum staffing requirements
to at least 1.4 hours per resident per day (HPRD) of licensed nurse care, which must
include at least a minimum of 0.75 HPRD from registered nurses (RNs), as well as
2.8 HPRD of certified nurse aides and assistants (CNAs) care. Furthermore, we urge
CMS to establish a total minimum staffing level of at least 4.2 HPRD. Finally, we
urge CMS to phase in minimum staffing requirements rather than an abrupt,
distant implementation date.

For decades, researchers have clearly established a link between higher staffing levels and
improvements in the safety and quality of care delivered to nursing home residents. Higher
staffing levels result in lower mortality rates, fewer rehospitalizations and emergency room



visits, as well as reduced incidents of infections, pressure ulcers, weight loss, and dehydration.™
Strong staffing standards also promote resident independence as patients receive adequate
training and assistance to improve activities of daily living." Finally, nursing homes with higher
staffing levels have fewer deficiencies cited."

The 1987 Nursing Home Reform Act requires nursing facilities to provide “nursing services and
specialized rehabilitative services to attain or maintain the highest practicable physical, mental,
and psychosocial well-being of each resident.” While we applaud CMS in putting forward the
first specified minimum staffing level in nursing homes, to fulfill the statutory requirement, the
standards must be strengthened when finalized.

CMS proposes requiring nursing homes meet a minimum staffing standard of 0.55 HPRD for
RNs and 2.45 HPRD for CNAs. Notably absent from the rule are requirements for a total staffing
minimum and a standard for licensed practical nurses and licensed vocational nurses
(LPNs/LVNs). These omissions pose a substantial risk that nursing homes will be incentivized to
eliminate LPN/LVN positions and shift more burden onto RNs and CNAs to meet the
requirements for those skill levels rather than to increase overall nurse staffing. Under this
proposed rule, facilities may end up offering fewer hours of nursing care than they are already
providing and with fewer skill mixes. All levels of care are vital to ensuring quality care in
nursing homes, and CMS’s final rule should reflect that reality.

Further, CMS’s proposed standards are substantially lower than the average care already
provided. On average, during the pandemic, nursing homes offered a total of 3.76 hours of
nursing care, well above the 3 hours of care the proposed rule would amount to." Nonprofit
facilities offer a total average of 4.28 hours of direct care, including .91 HPRD of RN care and
2.5 HPRD of CNA care, exceeding all of CMS’s proposed requirements.*" In comparison, for-
profit facilities offer an average of 3.57 hours of care per day, including 0.57 HPRD of RN care
and 2.22 HPRD of CNA care, also exceeding the proposed RN requirement." These notable
trends demonstrate the disparities in care currently offered based on ownership status and signify
a sufficient workforce is available, but some for-profit facilities are prioritizing profits instead of
hiring adequate staff to ensure quality care.

To ensure the final rule meets statutory requirements to “attain or maintain the highest
practicable” resident well-being, CMS should strengthen the proposed requirements to raise
standards beyond the average care currently provided, which is often woefully insufficient and
results in resident harm and worker burnout. We urge CMS to establish a total minimum staffing
requirement of 4.2 HPRD as well as a requirement of 2.8 HPRD of CNA care and 1.4 HPRD of
licensed nursing care, a minimum of which should be 0.75 HPRD of RN care.

In a study CMS commissioned in 2001—in an era where acuity levels were lower—researchers
found a total of 4.1 HPRD (2.8 CNA HPRD, 0.75 RN, 0.55 LPN) was necessary to keep
residents safe.™ These standards were later confirmed in a reanalysis in 2011.* A separate 2016
study of CNA staffing found that 2.8 HPRD is necessary to keep omitted care below 10% for the
lowest acuity facilities. Similarly, several studies have found increased RN care results in
improved health and safety outcomes,*" including one study finding COVID-19 infections were
two times more likely in facilities that provided less than 0.75 HPRD of RN care.*"



CMS’s more recently commissioned 2023 study also supports strengthening the minimum
staffing requirements. Though the 2023 study did not evaluate CNA staffing thresholds above
2.45 HPRD, the 2.45 standard was the first level at which the study detected improvements in
health and safety outcomes—thereby indicating a high likelihood that outcomes would continue
to improve with increased CNA staffing above 2.45 HPRD. Similarly, the 2023 study did not
evaluate the previously recommended 0.75 RN standard, but it did find a 10% increase in quality
and safety between the lowest evaluated standard of 0.45 HPRD and the highest evaluated
standard of 0.70 HPRD.*" These steady improvements and the findings of other independent
studies indicate that outcomes do not plateau at 0.70 HPRD of RN care.

Finally, the 2023 study supports establishing a minimum requirement of 1.4 HPRD of licensed
nursing, finding 1.4 HPRD is necessary to keep delayed and omitted care below 10%.™ Under
CMS’s proposed rule of 0.55 HPRD of RN care and no additional requirement of licensed
nursing services, delayed or omitted care could reach up to 85.8%.*"

Over two decades of independent evaluations confirm that to fulfill the statutory requirements
that nursing services attain “the highest practicable” resident well-being, CMS should strengthen
the final rule to include a total staffing minimum of 4.2 HPRD and requirements of 2.8 CNA
staffing and 1.4 licensed nursing services, with at least 0.75 RN care.

Finally, we urge CMS to phase in these minimum staffing requirements to ensure residents and
workers benefit from some improvement prior to the respective 3-year and 5-year final
implementation dates. A phased in requirement would also prevent a negative incentive to
postpone recruitment until the implementation date, thereby better assuring facilities will meet
the minimum staffing requirements in a timely fashion.

2. We strongly urge CMS to finalize its proposal to require an RN onsite 24/7 and urge
CMS to adopt appropriate timestamped staffing data reporting requirements.

We strongly support CMS’s proposal to require a registered nurse be onsite 24/7, ensuring
residents receive high quality care around-the-clock.

Under current law, nursing homes are required to have an RN onsite eight hours a day and a
licensed nurse 24 hours a day. The HHS Office of Inspector General (OIG) found 95% of
facilities met or exceeded these requirements during the COVID-19 pandemic—and yet, they
still failed to prevent the shocking and disproportionate death of more than 200,000 nursing
home residents and workers.™" In response, the Coronavirus Commission on Safety & Quality in
Nursing Homes recommended CMS update minimum care standards, including requiring 24/7
oversight by an RN when a facility experiences a COVID-19 positive test.™

While the scope of the Commission’s work was focused on COVID-19, high acuity residents can
experience a wide range of emergencies at any time, necessitating 24/7 RN oversight under all
circumstances. CMS’s recently commissioned report found in a literature review that all but one
safe staffing study recommended a 24/7 RN requirement.*™ We strongly support CMS finalizing
this requirement. Further, to ensure CMS has necessary data to enforce this around-the-clock



staffing requirement, we also support adoption of OIG’s recommendation to require a timestamp
on facility staffing data.™

3. We strongly urge CMS to strengthen and finalize proposed transparency
requirements concerning the use of taxpayer dollars and compensation of nursing
staff. These provisions should be expanded to include transparency concerning the
percentage of Medicare payments spent on compensation to direct care workers and
support staff as well as the percentage of total income spent on compensation.

While nursing homes may be chronically understaffed, this is not necessarily due to a shortage of
qualified workers. Staff have been leaving nursing homes in droves, citing poor wages and
benefits, dangerous working conditions, burnout, and little respect for their work.™ While
sufficient staffing requirements can mitigate the personal risk these caregivers take on and

reduce burdensome caseload, nursing staff must also be appropriately compensated.

Although nursing homes received billions of dollars in payments from the Provider Relief Fund
established during the pandemic, real wages for nursing assistants—a workforce largely made up
of women of color—actually declined from 2020 to 2021, in contrast to wages for home care
workers and workers in other residential care facilities.™" Though wages declined, most for-
profit nursing home companies remained profitable throughout the pandemic, including homes
with high rates of COVID-19 infections.™

As a first step to improving compensation and ensuring taxpayer accountability, we support
CMS’s proposal requiring nursing home operators to disclose the percentage of Medicaid
payments that are spent on compensation to direct care workers and support staff. This
information would be made publicly available. These transparency provisions are critical to
lifting the veil on how facilities spend taxpayer dollars and to provide an accurate evaluation of
whether payment increases are necessary to meet safe staffing requirements.

To ensure taxpayers have a more complete accounting of how their hard-earned dollars are used,
we strongly urge CMS to extend these reporting requirements to include the percentage of
Medicare payments spent on direct compensation of care workers and support staff. To provide a
fuller understanding of whether additional payments to nursing homes are necessary to meet
minimum staffing requirements and provide fair wages, we also urge CMS to require reporting
on the percentage of total income used on compensation to direct care workers and support staff.

Conclusion

For decades, residents, their families, and the selfless nursing staff who care for them have
waited for CMS to institute specific, minimum safe staffing requirements. One preventable death
or injury is one too many. Residents deserve the best of care from highly trained, fairly
compensated, and sufficiently numbered staff. We therefore strongly urge you to quickly
strengthen and finalize the Minimum Staffing Standards for Long-Term Care Facilities and
Medicaid Institutional Payment Transparency Requirements rule. Thank you for your timely
attention to this important matter.



Sincerely,

Lloyd Doggett
Member of Congress

Alma S. Adams, Ph.D.
Member of Congress

Joyce Beatty
Member of Congress

Jamaal Bowman, Ed.D.
Member of Congress

Julia Brownley
Member of Congress

Cori Bush
Member of Congress

Jan Schakowsky
Member of Congress

Nanette Diaz Barragan
Member of Congress

Suzanne Bonamici
Member of Congress
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Member of Congress

Nikki Budzinski
Member of Congress
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Member of Congress
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